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IRVING, J., FOR THE COURT:
1. A MarionCounty jury convicted Regindd Primas of receiving stolen property valued at morethan
$250, and the court sentenced Primas to serve five yearsin the custody of the Mississippi Department of
Corrections. On apped, Primas argues that (1) the triad court erred in not granting a judgment

notwithgtanding the verdict or, dternatively, anew trid; (2) the falure of histrid counsd to chdlenge the



vdidity of the search warrant amounted to ineffective assstance of counsd; and (3) the failure of histrid
counsdl to offer ajury ingructionon alesser-included offenseamountedto ineffective assi stance of counsd.
712.  Wefind no error requiring reversd; therefore, we affirmPrimas s convictionand sentence, without
prejudice to his right to file a motion for post-conviction relief on the issue of ineffective assstance of
counsdl.
FACTS

13. On October 12, 2000, Brad Pittman reported that his cabin in the Goss area of Marion County
had been burglarized. A Symphonic TV/VCR combination, RCA tdevison, and RCA DSS saelite
receiver were taken in the burglary. On November 17, 2000, Doug Barnes, an investigator with the
Marion County Sheriff’s Department, acting on information that he had gathered from various sources,
arrested Brandon Hudson as a suspect in the burglary. Hudson gave a satement implicating himslf,
Nathan White, and Matthew Acostain the burglary. In the statement, Hudson stated the following:

| got out and walked in[Aittman’ scabin] and Nathansad hear [9c] grabthis so | did, and

| ssaid comeonlet’sgo. | grab [sic] awire. We got in the car and took it to Reggie Love

[Regindd Primas] in Hub and he gave Nathan some weed. So we went to Matthew’s.

He drove a white car. Nathan said that he [Primas] was going to give him some more

dope, but | quit hanging with them so | don’t know if they got any more. We got two

TV’sand asatdite [Sc].

Immediately after obtainingthe written statement fromHudson, Investigator Barnes applied for and
obtained a warrant to search Primas's home and executed it the same day, dl of this occurring
gpproximately five weeks after the burglary. When Barnes executed the warrant, he found only the RCA

DSS sadlite recaiver. The sarid number on the recaiver matched the serid number of the receiver that

had been solen from Pittman’s cabin.

1 White and Acosta were arrested the following day.
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14. Attrid, Pittmantestified that the RCA and Symphonic television sets were about ayear old when
they were stolenfromhis cabin, and were worth about $300 and $250, respectively. Pittman dso testified
that the satdllite receiver was less than a year old and was vaued at approximeately $50.

5. Jerry Taylor, owner of Big K Pawn Shop, was accepted by the court as an expert in the field of
vauation of televison sets and satellite receivers. Taylor tedtified that assuming the stolen items were in
good conditionand completely functiona they would have had avaue in October 2000 of morethan $250.
T6. Acodsta tedtified that he, White, and Hudson committed the burglary of Pittman’s cabin and took
atelevison, TV/VCR combination set, and a satellite receiver. Acostafurther testified that they took the
golen items to Primas’'s residence to trade them for marihuana. White corroborated Acosta stestimony.
Additiondly, White testified that he went to Primas sresidence and told himthat he and some friends had
brokenintoahouse and taken some items that they wanted to “trade for some dope.” According to White,
Primas took the two televison sets and the satellite receiver and gave him “some weed” in exchange.

q7. The defense cdlled Hudson, who corroborated the testimony of White and Acostaregarding the
burglary, but denied that they went to Primas s residencethat night. Hudson testified that he had taken one
of the televison setsto his own house, whereit remained until it stopped working about a month after the
burglary. On cross-examination, Hudson acknowledged that he had given law enforcement authoritiesa
writtenstatement whichhe admitted going to Primas shome after the burglary. However, Hudson said that
he wanted to recant his former statement and tell the truth because he did not want to see aninnocent man
gotojal.

T18. Primastestified that White brought only a satellite receiver to his resdence and offered to sdl it to
him.  According to Primas, he agreed to buy the recaiver if it was competible with his exigting satellite

system; however, the two were not compatible, and White never came back to retrieve the receiver.



Primas denied that White told him that the receiver was stolen or that he had given White marihuana in
exchange for three items that were stolen from the cabin. Primas's fiancée, Latisha Johnson, was at his
house on the night that White came by with the receiver, and she corroborated Primas' s testimony.
ANALY SIS AND DISCUSSION OF THE ISSUES

(1) Judgment Notwithstanding the Verdict or New Trial
19. Inhisfirs assgnment of error, Primas argues that the court erred in refusing to grant his motionfor
judgment notwithstanding the verdict or, aternatively, a new trid. He specificaly challenges the legd
aufficiency of the evidence uponwhichthe jury’ sverdict rdied and arguesthat thejury’ sverdict was against
the overwhelming weight of the evidence.

(a) Sufficiency of the Evidence
110. A motionfor judgment notwithstanding the verdict chalenges the legd sufficiency of the evidence.
Montanav. State, 822 So. 2d 954, 967 (158) (Miss. 2002) (citing McClain v. Sate, 625 So. 2d 774,
778 (Miss. 1993)). “Wewill consder the evidenceinthe light most favorable to the State, givingthe State
the benefit of dl favorable inference that may be reasonably drawn from the evidence” Id. (ating
Coleman v. State, 697 So. 2d 777, 787-88 (Miss. 1997)). “We are authorized to reverse only where
the facts so consdered point so overwhemingly in favor of the gppdlant that reasonable men could not
have arrived a a contrary verdict.” 1d.
11. A review of the record does not reved alack of legdly sufficient evidence that would entitle
Primas to a judgment notwithstanding the verdict. We find the evidence sufficient to warrant the tria
court’s refusal of Primas's motion for judgment notwithstanding the verdict. Primas admits that White
brought a satdllite receiver to hishouse. It isundisputed that the satellite receiver discovered at Primas's

house was the same receiver solen from FAttman’s cabin.  Although the search of Primas’s house did not



result inthe recovery of thetwo tdevisons stolenfrom Fittman’ scabin, White and A costatestified that they
took the two televisons, dong with the satdllite receiver, to Primas shouse after the burglary. They both
told law enforcement authorities that they exchanged the stolen items with Primas for some marihuana.
112. Primasarguesthat he did not knowingly receive stolenproperty. However, White testified that he
went to Primas's residence and told him that he and some friends had brokeninto a house and taken some
items that they wanted to “tradefor some dope.” According to White, Primastook the two televisonsets
and the satellite recelver and gave him “some weed” in exchange. Taylor, the State's expert witness,
testified to the value of the stolen items that Primas recaived.
113. Takenin the lignt most favorable to the State, we find that the evidence was suffident to alow
reasonable jurors to find in favore of Primas s guilt. Therefore, we find that thetrial court did not error in
denying Primas's motion for judgment notwithstanding the verdict.
(b) Weight of the Evidence

114. “Indeterminingwhether ajury verdict is againg the overwhelming weaght of the evidence, we must
accept astrue the evidence whichsupportsthe verdict and will reverse only when convinced that the arcuit
court has abused its discretion in failing to grant a new trid.” Montana, 822 So. 2d at 967 (161) (citing
Dudley v. Sate, 719 So. 2d 180, 182 (18) (Miss. 1998)). “Only in those cases where the verdict isso
contrary to the overwhelming weight of the evidence that to dlow it to stand would sanction an
unconscionable injustice will we disturb it on gpped.” 1d.

115.  Although the evidence at trid was conflicting, we find that the verdict was not contrary to the
overwhelming weight of the evidence. There was evidence to support the jury’s verdict and its rgjection
of Primas's verson of what happened on the night Fittman’s cabin was burglarized. Pittman tedtified as

to items stolen from his cabin and the value of each item. Taylor corroborated Pittman’ s testimony asto



the vduation. Both Acostaand Whitetestified that they took the stolen itemsto Primas shouse and traded
them for some marihuana Although Hudson later recanted his statement implicating Primas as receiving
golen property, heinitidly gave law enforcement authorities a satement incriminating Primes..
116. “Thejuryischarged withthe regponsbility of weighingand consdering the conflicting evidence and
credibility of the witnesses and determining whose testimony should be believed.” McClain, 625 So. 2d
at 781 (citing Lewis v. State, 580 So. 2d 1279, 1288 (Miss. 1991)). The jury was presented with two
versons of what happened, and found the State’ sversonmorecredible. Accordingly, alowing theverdict
to stand does not condtitute an unconscionable injustice. Therefore, we find that the tria court did not
abuseits discretion in denying Primas s motion for anew trid.

(2) Ineffective Assistance of Counsel
17. Inhis next two assgnments of error, Primas argues that his trid counsel rendered ineffective
assigtance of counsdl. He specificdly contends that his counsdl was ineffective in falling to chalenge the
vdidity of the search warrant for his resdence and in failing to tender a lesser-included offense jury
ingruction.
118.  The standard of review for ineffective assi stanceof counsal comesfrom Strickland v. Washington,
466 U.S. 668 (1984). Strickland promulgated atwo-prong test which was adopted by the Missssippi
Supreme Court in Rankin v. State, 636 So. 2d 652, 656 (Miss. 1994). TheStrickland test requires that
Primas show: (1) that his counse’s performance was deficient and (2) that the defident performance
prejudiced his defense. Strickland, 466 U.S. at 687. Accordingly, Primas must show that “but for his
atorney’ serrors, thereisareasonable probability that he would have received a different result in the trid
court.” Rankin, 636 So. 2d at 656 (citing Nicolaou v. State, 612 So. 2d 1080, 1086 (Miss. 1992)).

(a) Failure to move for suppression of the evidence



119.  Primas scounsd’ sfalureto move to suppressthe evidence of the search guaranteed theadmission
of damaging evidence againg Primas.? Therefore, the question is: if Primas’'s counsd had moved to
suppressthe evidence of the search, is there a reasonable probability that the outcome of the casewould
have been different? Obvioudy, the answer depends upon whether the motion would have been
successful.

920. Inlllinoisv. Gates, 462 U.S. 213 (1983), the United States Supreme Court established a“totdity
of the circumstances’ standard for determining the existence of probable cause to issue asearchwarrant.®
The application of the standard requires the magistrate to “make a practical, common-sense decison
whether, givendl the circumstances set forth in the affidavit before him, including the ‘veracity’ and ‘basis
of knowledge' of persons supplying hearsay information, there is a fair probability that contraband or
evidence of a crime will be found in a particular place” Gates, 462 U.S. at 238. In reviewing the
magistrate’s finding, “our task as a reviewing court is to ensure that there was a substantial basis for the
magidrate’ s determination of probable cause. Smith v. State, 504 So. 2d 1194, 1196 (Miss. 1987)
(ating Massachusetts v. Upton, 466 U.S. 727, 732-33 (1984)).

921. Wedo not have the dfidavit containing the underlying facts and circumstances given to the justice

court judge who issued the search warrant. However, we do know from Investigator Barnes stestimony

2 Although the satellite receiver was recovered from Primas's residence, it does not appear that
it was admitted into evidence. However, Investigator Barnes tedtified as to its recovery from Primas's
residence. A successful challenge to the search would have prevented any testimony that the receiver was
found a Primas s residence.

3 The Mississippi Supreme Court adopted this standard in Lee v. State, 435 So. 2d 674, 676
(Miss. 1983).



that what he presented to the issuing judge was based on the information contained in Hudson' s written
statement.* Therefore, we look again at that statement. In that statement, Hudson said:

| got out and walked in[Pittman’ scabin] and Nathansaid hear [sic] grab this, so | did, and

| ssid comeonlet'sgo. | grab[sic] awire. We got in the car and took it to Reggie

Love [Reginald Primas] in Hub and he gave Nathan some weed. So we went to

Matthew’s. He drove awhite car. Nathan said that he [Primas] was going to give him

some moredope, but | quit hanging with them so | don’t know if they got any more. We

got two TV’sand asatelite [SiC].

922. Of paramount importance is the fact that Hudson never said that he and his codefendants took
gther the TV’s or the satellite to Primas. Hudson said he grabbed a wire and they “took it to Reggie
Love” Infact, Hudson did not even mentionthe satdlite until the end of the statement, and it appears that
hisincluson of the information & that point was more of an afterthought than a focused recitation of the
items taken in the burglary. Regardless, the crucid point here is that Hudson's statement contains no
informationas to what was done withthe two TV’ sand satdllite. Therefore, based on Hudson' s statement
aone, it wasimpaossible for Investigator Barnes to include, in his affidavit to the issuing judge, information
from which the judge could conclude that there was a fair probability that the satellite would be found at
Primas sresidence. It doesnot matter that the satellitewaslater discovered a Primas sresidence. 1t may
be that it was later taken there by Hudson's codefendants, White and Acosta, after Hudson stopped
“hanging out” with them, or Primas's version of how he acquired possession of it could be accurate. In
ether case, the fact remainsthat Investigator Barnes could not have related White and Acosta's version

of what happened because they were not arrested until after the search warrant had been issued and

executed.

4 We do not address the question of the veracity of the informant (Hudson) and the basis for his
knowledge. Itissufficient for usthat hewasaparticipant in the burglary. We see no reason why hewould
fabricate a story implicating himself in a serious crime. Therefore, in our discusson here, we assume
aufficent veracity of the informant.



123.  While by no means outcome-determinative, we think the time interval between the date of the
burglary and the date of Hudson's statement (approximatdly five weeks) isaso sgnificant onthe question
of whether the issuing judge had enough information to make “apracticad, common- sense decision” that
there was a reasonably fair probability that the fruit of the burglary would be found at Primas s resdence.
In this regard, we note that there is nothing in Hudson’ s statement shedding light on the reasons for taking
to Primas whatever it was that they took. If Primaswas involved in fencing stolen goods, it might not be
reasonable to conclude that he would gill have the fruit of the burglary five weekslater. Onthe other hand,
if Primaswasjust an ordinary person seeking to acquire some of the comfortsof lifeat illegd bargain rates,
it might be reasonable to conclude that whatever he acquired would ill be in his possesson.  In ether
case, it was incumbent upon Investigator Barnes to present sufficient informeation to the issuing judge for
the judge to make the proper determination.

924. As noted earlier in this opinion, we do not have acopy of the satement of underlying facts and
circumstances presented to the justice court judge who issued the warrant. Therefore, we do not have
auffident information to properly evauate whether amotion to suppress would likely have been granted.
In other words, the record does not afirmatively indicate that Primas was denied ineffective assistance
because of the falure of his trid counsd to chdlenge the vdidity of the search warrant. Therefore, the
proper course s to affirm the judgment of the tria court, without prgudice to Primas's “right via proper
post-conviction proceedings to litigate fully” his clam that he was denied effective assistance of counsd.”

Read v. State, 430 So. 2d 832, 837 (Miss. 1983).

(b) Lesser-included offense instruction



125.  Wenow address Primas sother damthat histrid counsel was ineffective for faling to present an
indruction which would have dlowed to jury to find him guilty of receiving stolen property vaued at less
than $250. The State presented evidence that the accumulative vaue of the three items taken in the
burglary was more than $250. The only evidence as to the vadue of the receiver came from the victim,
Pittman, who testified that the receiver was worth gpproximately $50.° The receiver was the only one of
the stolen items that was found in Primas’ s possession, and he gave an explanation of how he came into
possession of it.?

26. Since it was Primas's contention that he did not know that the receiver was stolen and had not
given White marihuanain exchange for it, it seems a reasonable decision by trid counsel not to seek an
ingructionwhichwould have dlowed the jury to find Primas guilty of an offensethat Primasinssted he did
not commit, eventhough it was alesser offense thanthe one for whichhe wasbeingtried. Moreover, since
Primas was found in possession of the receiver, whichadmittedly wastaken dong withother items during
the burglary, trid counsd may have made the Strategic decisionnot to ask for aningtructiontailored to guilt
respecting the recelver out of fear that focusng on the receiver aso risked highlighting the fact that the
receiver and the other items were inevitebly linked. Therefore, if he was guilty of receiving the satelite
receiver, he was probably guilty of recaving the other items, but that he had gotten rid of them in the

inteim.  In other words, counsed may have reasoned that submisson of an ingruction regarding

> Receipt of stolenproperty vaued at less than $250 is a misdemeanor, whereas receipt of stolen
property valued a more than $250 is afelony.

®Primas testified that White brought only a satellite receiver to Primas’ s residence and offered to
sl itto him. According to Primas, he agreed to buy the receiver if it was compatible with his exiding
satdlite system; however, it was not compatible and White never came back to retrieve it. Primas denied
that Whitetold himthat the satellite receiver was stolen or that he had given White marihuanaiin exchange
for three items that were stolen from the cabin.
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misdemeanor recei pt of stolen property may have had the opposite of the desired effect. Suchtrid strategy
will seldom, if ever, condtitute ineffective assstance of counsd because “a court must indulge a strong
presumption that counsd's conduct falls within the wide range of reasonable professiona assistance; that
is, the defendant must overcome the presumption that, under the circumstances, the chalenged action
‘might be consdered sound trid strategy.”” Strickland, 466 U.S. at 689.

127.  In summary, we &firm the judgment of the trid court. However, this affirmance is without
prgudiceto Primasto litigate the ineffective assstance of counsd claim through a proper post-conviction
relief motion, if he so desires.

128. THE JUDGMENT OF THE CIRCUIT COURT OF MARION COUNTY OF
CONVICTION OF RECEIVING STOLEN PROPERTY AND SENTENCE OF FIVE YEARS
IN THE CUSTODY OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONS IS

AFFIRMED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO MARION COUNTY.

KING, CJ., LEE AND MYERS, P.JJ., BRIDGES, CHANDLER, BARNES AND
ISHEE CONCUR. GRIFFIS, J.,, CONCURSIN RESULT ONLY.
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